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Publisher’s Forword

To begin and execute a research is like walking in the path of
development and evolvement. When the seeds of the
“questions” are planted, in the soil of the mind of the
researcher, this phase initiates, and its end is culminated
when the result and the outcome of knowledge and wisdom
is gained.

Evidently, this end is a new chapter in itself, for growth,
and announces beforehand this good news to humans. For
the result of all those mental efforts will not only bring the
blooming and flowering of talent and all kinds of Blessings
to humans, but it also makes the mind of the researcher to
ponder and shape new, more questions.

This will produce a great collection of growing plants and
flowers for the seeking mind... Those “questions” are in
fact, the seeds, which according to the necessities of Time
and the strength of the researchers will grow and bloom by
themselves. They will make Culture and Civilization to
move forward.

In like manner, the increasing rate of transferring oneself
from one place to another place and the decrease of the distances
will make those seeds travel miles and miles, to faraway places,
in order to install them inside the curious mind of other seekers.
This will bring an amazing diversity and a novelty for another
civilization. ..

It is true then, that the presence of knowledge and a good,
capable management will help this project to develop itself
and one has to admit indeed, that it has always played an
important role. ..

Al-Mustafa International Publication and Translation Center,
because of its global mission, and its special position among the
Religious Schools and the colorful human diversity that it has
developed inside itself, sees it as a moral duty to procure all the
appropriate conditions for any research works, and takes its role
in this matter, most seriously. To procure all kinds of necessary
grounds, with an excellent management of all the existing
possibilities and talents, and to care and protect all its researchers
in religious fields; these are the most crucial responsibilities of
the Department of Research in this International center.

We dearly hope that by being attentive to all these
autonomous scientific movements, and by fortifying all the
existing motives, we shall be able to witness the blooming of
the Religious Culture in every part of this wide world!

Al-Mustafa International
Publication and Translation Center




Table of contents

Preface 9
Chapter 1: Concepts, Backgrounds, Principles, and References of Adoption... 13
Section One: CONCEPLS ......coverireruerereereietene ettt neennes 13
AL AdOPLION....oeiiiiiiiciieeeeeeeee e 13
B. Children without Guardians...........c.cccevererereneneneeneeniennens 14
CoChild e 14
D. Types of Child.........coecvieiiiieieiee e 15
E. Guardianship.........coccoeieiienieiieeeiece e 15
F. Alternative Family .........cccoeeviienieniieicieeieeee e 16
Types of care and maintenance of children............cccoceeevevenennnncnn. 17
Care and maintenance in the family........c..ccoceeenennininninene
Care and maintenance at orphanages
J. Family Relationship.........cccccvveierienieniiieeieceeeeeeeeens
Section Two: The background of adoption ...........ccceveereriennennen. 24
A. Adoption before ISlam...........ccceeeverierieriieciieiereeeee e 24
B. Adoption in ISIam.........cocceeiiiiiniinieiceeeee e 28
Section Three: The Fundamentals of Adoption...........cccccvevveeneneen. 29
A. The right t0 1V ....eeiiiiiiiiiee e 29
B. The Advantages of AdOption.........cccceveverierienieeciieieeieieens 33
Section Four: Adoption References ..........ccccoeveeienieninienieneenen. 35
A. Adoption and the civil rights of Iran .........c..ccceceeeieiincnenn. 35
The Law Allowing Accession of the Islamic Republic of Iran to the
Convention on the Rights of the Child............cccoovvvivicierieniee, 38
B. Adoption and the Foreign Rights............cocoviiiiiiiiniininne. 40
C. Adoption in International Treaties..........coccvvevererivienieniennns 41
Chapter 2: The Legal Entity of Adoption 45
Section One: The Legal and Jurisprudential Entity of Adoption ... 46
A) Adoption as @ CONIACt.......c.ccceerreereerierieniieie e eeeseeeieeeens 46

B. A Survey on Historical- Jurisprudential Contract of Adoption49
B) The Necessity of Adoption ( Common and the Wise Usages)51
C) Adoption as a Contractual Legal Act........cccceeeenieiinnnnene. 55
G. Legitimacy of Contract of Adoption .........cccceeeeevververeeenenne. 60



6  Adoption in Islam

H. Validity Phases of Contract of Adoption..........ccccceeverenennen. 61
I. A Review of the Barriers of the Contract of Adoption.................... 64
J. A Survey on the Acceptance of Adoption in Islam ................ 65
K. Contracting Parties of Adoption...........cccoeveevveviieiinienieenenns 83
L. The Adoption of Children Having a Specific Guardian
(Automatic Termination of Specific Guardianship)................... 85
M. The criticism and rejection of adoption as a unilateral contract
(IGA°) oottt 88
N. Ordinance of Adoption Beyond the Legal Regulations ............ 92
Section 2: The Position of the Contract of Adoption .............c........... 96
A. The Analysis of the Position of Adoption and Custody among
IS1amic CONMIACES. ......oerveureuirieiiriinieetrteneeteteeet e 96
B. The Irrevocability of the Contracts of Adoption and
GUArdianship .....coeeeviiieiiiiee e 99
C. Enforcement Guarantees for Adoption or Guardianship108
D. Legitimate Adoption Agreement...........ccoceeveereeeeeneeneennen. 109
E. Neglected Adoption Contracts............eeeeeeevereereenieecvennennnn 110
F. Adopting Contract is a Ceremonial Type...........cccceeeuereennen. 111
Section Three: Similar Institutions of Adoption .........c.cceeevvennenne 112

A) Examination of the Guardianship Institution and its
Difference with the Adoption Contract and the Adoption
INSHEULION ..o 112
C. A Comparison of Guardianship Institutes and Their
Differences Due to the Type and Scope of Their Authority..... 120

Chapter 3: The Responsibility to Adoption 125

Section One: The Responsibility of Adoptive Parents...................... 125

A. The foundations of the responsibility of Adoptive parents or
CUSLOIAN ...

1. Natural Liability......ccoeeiererieienieieseeieieeeeeeeee e
2. Contractual Liability and Voluntary Undertaking

B. The Responsibility of the Adoptive Parent (Adopter)................ 126

1. Criminal Liability of Adoptive Parents to Adoptees............cccerueenee. 128

2. Criminal Liability of Adoptive Parents to Others ..........ccccoeeee. 130
Section Two: The Adoptee’s Liability .........cccocvevveviieciieienienens 133
A) The Adoptee’s Liability in Imami Jurisprudence................ 133
B) Responsibilities of Adopted Child in the Law of Iran ............... 134

1. Civil Liability of Adopted Child.........ccceevevienieiiniinieiieieieeeens
2. Criminal Liability of Adopted Child
2- Crimes against Property........coccocvevereeneniniieneniccneesieniceienene

Chapter 4: Adoption and its Conditions
Section One: AdOPHiON.......c.ccverierieerieeie et eae e
a) Admission Procedures..........cccvvveveeeviienieeiieeiecee e
b) Guardian Assignment Procedure ............ccoevevvevcvereennennnnne.

c¢) General Requirements for the Applicants ..........ccccceceveennen. 148

Section Two: Guardian and child Requirements, Formalities and




Table of contents 7

Rules Of PrOCEAUIE ......vvvviiiiiieieeieee e 149

a) Guardian Requirements............cceeeveevereeneenieesneereenesnennnns 149
1. Existence of a permanent matrimony relation between the couples

2. Residency in Iran ........cccceceeveneeninienenceniiiccnee
3. Couple’s AGreement ........c.cceeverveeuereereenseeeessenenens
4. Expiration of Five Years from the Marriage Time
5.30 Years Of A ..ccueeeeierieieeiieiecieeieeieete e
6. Lack of Having Effective Criminal Conviction .......
7. CAPACILY cneveenieeiteieeieeteeteee ettt
8. Moral Merit..............
9. Financial Ability
10. Not having any Incurable Contagious Diseases.....
11. Lack of AddiCtion ......c.cevuereieriiniieierieeierieeeeeeee e
B) Child’s Requirements...........cccoeceevueeriieiieienienieereeveeeeeenn
C) Formalities and Rules of Procedure ...........cccoecvvecvervenneennn.
1. Arrangements or Custody Order..........c.coveeveererienenieneneeniennee.
2. Dissolution and Termination of adoption contract
The Rights of Adopted Child and Applicants for Custody .......... 161
Section One: The Rights of Adopted Child...........ccccooenieiinicn. 161
B. Right of Custodianship ..........ccecveveeeeiercienienieieeieeieeeenenn 172
C. Right of AIIMONY.....cooiiiiiiiiieiet e 177
D) The right to manage the properties...........cccecerverreecvernennen. 185
E) The right to inheritance ...........c.ccoveevieiiiinienieceeeeeeen 186
F) The Right to Obtain Identity..........cccccvevveecrerirerierieeieniennen. 189
G) The Right to Have Personal Discerning Name ................... 194
H) The Right to Have Nice Name..........ccccceevvreveeienieeneeeennen. 195
I) The Right of Citizenship.......c.cceceeeveveeriininenininenceieeeenn 198
J) The Right t0 play.....c.ccceevvieeieiieiiereee e 202
K) The Right to treat with kindness ( iAS@n).........ccccveveeeeneen. 205
L) The Right to Live with Guardians............c..ccccevvevveevernennen. 206
M) The Right to be taught and trained .............ccoocveeereeneenen. 208
N) The Right to Esteem and Respect (Article 12 of Convention
on the Rights of the Child) ........ccccccoeninininninicccee, 212
Section Two: The Rights of the Guardian...............c..cceeverrrennnnn. 213
a) The Right of Kindness to Guardians.........c..cccceeeeeeeeeenenee. 213
b) The Right of Respect and Honor ............coceevveierieenennnennen. 217
c) The Right of Obedience .........c..ccceecvevieniinininicnenenceeeeeneee 220
d) The Right to Thank for the Hard Works...........ccccovevrenenen. 222
e) The Right to Discipline and Punish...........cccceovvcvirvennennn. 224
f) The payment for custody and guardianship........c..cccccceeenee. 228
Chapter 5: Marriage of the Adopted Child 231
Section One: Criticism and Rejecting the Theory of Reverence and
Forbidding of Marriage of Adopter with Adopted Child.............. 231
Section Two: Authority of Adoptive parents in Marriage of
Adopted Children..........cceeeveeeieeieiiereeiecee e 235

A) The Authority of an adopter who is Personal Representative



8 Adoption in Islam

ON MINOTLS’ MATTIAZES. . eeveeeeereeeeeeeeeeeeeerteeneeeneeeeeeneesseesseensens 237
B) The Authority of adopter in Marriage and Ways of Mahramiat
of Adopted Child.........cccoreririiieiiiiiinineececeeen 239
Section Three: The Ways of Mahramiat for the adopted children
through milk suckling (Radah) and temporary marriage.............. 242
a) In case the adopted child is a girl..........ccoeevevveviecieeiinienen. 242
b) In Case the Adopted Child Is @a BOy......ccccoceverereeienicicnnns 244
d) Ways to Create Mahramiat if the Adopted Child Is an Infant
By e 246

e) Analysis of the Rule of Denegation of Hard Duties (La Haraj)
Concerning Mahramiat between Adopted Child and Adopters.. 247

1. The Rule of Denegation of Hard Duties (La Haraj) .................... 247
2. Imami Jurists’ Opinion About the Rule of Denegation of Hard
DIULIES ...ttt ettt 248
3. The Meanings of the Word Hard Duties (Haraj)...........ccccevuenene 249
4. Types of haraj and Applying The Rule of Denegation of Hard
DIULIES ...t 251
5. How to prove the rule of denegation of hard duties...................... 252

The Generalization of the Rule of Denegation of Hard Duties .... 257
6. The Rule of Denegation of Hard Duties (La Haraj) and the Issue of

Mahramiat..... ..o 261

7. Analysis of the Rule of Denegation of Hard Duties in Mahramiat Cases
Between Adopted Child and AdOPLer..........ccveeveiereeciereeienieeieie s 264

E) Establishing Mahramiat Bank ............ccccooovniiiiniininnen. 267

The Necessity of Establishment of Mahramiat Bank......................... 268
Chapter 6: The Governing Law of Adoption 273
Section One: The Governing Law of Adoption in Iran...................... 274
Section Two: The Governing law for Adoption in the Law of Other
COUNTIIES ...ttt ettt ettt et e b e beeneeas 279
Conclusion 291

The Revival of Obsolete Prophetic Tradition One of the Best
Solutions To The Problems of Children without Guardians ........ 291

References 297




Preface

Islam must be recognized as the religion of knowledge
and education for the prosperity of mankind in this world
and in the hereafter. The Holy Qur'an and Ahl al-Bayt
emphasize on education and knowledge. Moreover,
science and the scholars are acknowledged more than
piety and pious persons. Based on the religious teachings,
the human status is determined in accordance with one's
level of knowledge and to the extent he acts upon his
knowledge. Thus it is stated in the Holy Qur'an that,
afterwards all the knowledge of the names (al-Asma'a),
were taught to Adam, the angels were ordered to prostrate
before him. (Holy Qur'an 2:31)

The mission of the holy prophets, messengers of God
and the religious preachers, is to advance the human
knowledge. That is because proximity to God is attained by
knowledge and acting upon that knowledge, just as the
worldly power and dominance, could be obtained by them.
Imam Ali (a.s) stated: "knowledge is power, one who
acquires it, will win and one who doesn’t, will be defeated".

Based on such thinking, Iranian authorities founded al-
Mustafa International University (MIU) in order to
influence the world through producing pious scholars and
thinkers with the aim of disseminating pure Islamic
thoughts, bettering the lot of Muslim community and
creating a great Islamic civilization.
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Having established academic educational and research
centers in Iran and in various parts of the world, MIU has
rendered great and profound services to science and
knowledge. Training more than one hundred thousand
students in the fields of humanities and Islamic sciences,
writing and publishing numerous books and journals and
holding workshops, academic meetings and conferences,
are some of the valuable services MIU has offered.

Al-Mustafa International research Institute (MIRI), one
of the MIU branches was founded in 2008 with the aims to
achieve MIU's great objectives in distributing and
spreading the teachings of pure Islam and to take steps to
promote humanities and Islamic sciences.

This institute has the following research centers: Islamic
Sciences (with 6 academic departments); Humanities (with
8 academic departments); Religions and Denominations
(with 3 academic departments); Regional studies (with 4
academic departments); Islam and the West. MIRI also
includes general managements of translation and text book
compilation as well as the Secretariat of Interfaith Dialogue
and the Secretariat of Sheikh Tousi International Festival
(biennial). It has thus far accomplished about 1000
academic works in different languages.

The general management of translation translates
academic religious works for MIU and has so far
accomplished more than 100 works in 16 languages such as
Arabic, English, French, Urdu, Hausa, Turkish, Azeri,
Kurdish, Pashto, Filipino, Sindhi, Bengali, Italian, Spanish
etc. Many of these works are published and are available to
general audience and MIU students in and outside of Iran.

The present work which is translated by Dr. Mahdi
Islami and Dr. Mahdi Dehqani Firozabadi with the
endeavor of MIRI into English is among the publications
on jurisprudence with educational/research content.

We hereby thank all those who helped us in
preparation and translation of this work especially Dr.
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Mahdi Islami and Dr. Mahdi Dehqani Firozabadi, the
translators, Muhammad Reza Farajiyan Shushtari, the
editor and our colleagues in MIU.

We earnestly ask our dear readers to kindly share their
views concerning this book with us using this email
address: Gdt.miu@gmail.com

Al — Mustafa International Research Institute



